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reported monthly by carriers in accord-
ance with part 241 of this chapter.

(b) The DOT does not require month-
ly reporting of the number of positions
that are vacant as a result of termi-
nations for cause and, except as set
forth in paragraph (c)(3) of this section,
will not account for those positions in
computing major contractions. In the
cases set forth in paragraphs (c)(1) and
(c)(2) of this section, the DOT presumes
that the number of employment posi-
tions vacant as a result of termi-
nations for cause is small enough that
accounting for them would not change
the result.

(c) Each month, with respect to each
carrier:

(1) If the carrier’s current reported
full-time employment level is 92 per-
cent or less of any of the carrier’s pre-
ceding 12 monthly levels, DOT will find
that the carrier has undergone a major
contraction.

(2) If the current reported level is 93
percent or more of each of the carrier’s
preceding 12 monthly levels, the De-
partment will not find that the carrier
has undergone a major contraction.

(3) If neither of the conditions de-
scribed in paragraphs (c)(1) and (c)(2) of
this section is present, the Department
will ascertain by special report from
the carrier, and add to the reported
employment levels, the number of posi-
tions that were vacant in each of the
relevant months as a result of termi-
nations for cause. If the resulting fig-
ure for the current month is 92.5 per-
cent or less of the resulting figure for
any of the preceding 12 months, the De-
partment will find that the carrier has
undergone a major contraction. Other-
wise, the Department will not make
such a finding.

§ 314.21 Advance determinations.
(a) If circumstances indicate that a

major contraction will occur, the De-
partment may make an advance deter-
mination of a major contraction with-
out waiting for the regular monthly
computation set forth in § 314.20. The
Department will consider whether to
make an advance determination either
on its own initiative or upon receipt of
an application from an employee who
has been deprived of employment or
adversely affected with respect to com-

pensation, or a representative of one or
more such employees.

(b) An application under this section
shall be titled ‘‘Application for Ad-
vance Determination of Major Contrac-
tion.’’ It shall contain the information
set forth in § 314.11 (b)(1) through (b)(6)
and an explanation of the applicant’s
basis for claiming that a major con-
traction will occur, including all sup-
porting evidence available to the appli-
cant. A person may consolidate an ap-
plication under this section with an ap-
plication under § 314.11 for determina-
tion of a qualifying dislocation.

(c) The Department will terminate an
advance determination of major con-
traction whenever it finds that the pre-
dicted major contraction has not oc-
curred or will not occur.

§ 314.22 Notice of major contraction.
Upon finding a major contraction

under §314.20, or making or terminating
an advance determination under
§ 314.21, the Department will publish
the finding in the FEDERAL REGISTER
and send written notice of it to the per-
sons listed in § 314.14.

PART 323—TERMINATIONS, SUS-
PENSIONS, AND REDUCTIONS OF
SERVICE

Sec.
323.1 Applicability.
323.2 Definitions.
323.3 Who shall file notices.
323.4 Contents of notices.
323.5 Time for filing notices.
323.6 General requirements for notices.
323.7 Service of notices.
323.8 Exemptions.
323.9 Objections to notices.
323.10 Time for filing objections.
323.11 Answers to objections.
323.12 General requirements for objections

and answers.
323.13 DOT actions.
323.14 Temporary suspension authority for

involuntary interruption of service.
323.15 Report to be filed after strikes.
323.16 Listings in schedule publications.
323.17 Delays in discontinuing service.
323.18 Carriers’ obligations when termi-

nating, suspending, or reducing air serv-
ice.

323.19 Withdrawal notice by exemption car-
riers in certain limited-entry markets.

AUTHORITY: 49 U.S.C. Chapters 401, 411, 417.
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SOURCE: Docket No. 82, 50 FR 2430, Jan. 16,
1985, unless otherwise noted.

§ 323.1 Applicability.
This part applies to certificated air

carriers who terminate or suspend
service to a point, or in a market, and
to all air carriers who terminate, sus-
pend, or reduce service below the level
of essential air service under 49 U.S.C.
41731-41742.

[Docket No. 82, 50 FR 2430, Jan. 16, 1985, as
amended by Doc. No. OST-96-1269, 61 FR
19165, May 1, 1996]

§ 323.2 Definitions.
As used in this part:
Certificated carrier means a direct air

carrier holding authority to provide air
transportation granted by the Depart-
ment of Transportation (‘‘DOT’’) or the
former Civil Aeronautics Board
(‘‘CAB’’) in the form of a certificate of
public convenience and necessity under
section 41102 of the Title 49 of the
United States Code (Transportation)
(‘‘the Statute’’) or an all-cargo air
transportation certificate to perform
all-cargo air transportation under sec-
tion 41103 of the Statute.

Eligible place means a place in the
United States that—

(1) Was an eligible point under sec-
tion 419 of the Federal Aviation Act of
1958 as in effect before October 1, 1988;

(2) Received scheduled air transpor-
tation at any time between January 1,
1990, and November 4, 1990; and

(3) Is not listed in Department of
Transportation Orders 89–9–37 and 89–
12–52 as a place ineligible for com-
pensation under Subchapter II of Chap-
ter 417 of the Statute. (For availability
of Department of Transportation Or-
ders, see 49 CFR part 7, subpart E and
appendix A.)

Essential air service is that air trans-
portation which the Department has
found to be essential under Subchapter
II of Chapter 417 of the Statute.

FAA means the Federal Aviation Ad-
ministration, U.S. Department of
Transportation.

FAA-designated hub means any air-
port serving a small, medium, or large
air traffic hub listed in the Department
of Transportation publication, Airport
Activity Statistics of Certificated Route
Carriers.

Statute means Subtitle VII of Title 49
of the United States Code (Transpor-
tation).

United States includes the several
States, the District of Columbia, and
the several territories and possessions
of the United States. State includes any
of the individual entities comprising
the United States.

[Docket No. 82, 50 FR 2430, Jan. 16, 1985, as
amended by Doc. No. OST-96-1269, 61 FR
19165, May 1, 1996]

§ 323.3 Who shall file notices.

(a) Terminations, suspensions, or reduc-
tions by certificated carriers. The notice
described in § 323.4(a) shall be filed by
any certificated carrier that intends
to:

(1) Terminate or suspend all pas-
senger air transportation that it is pro-
viding to any eligible place in the
United States when that termination
or suspension will leave no certificated
carriers serving that place. Service
shall be considered to be terminated or
suspended whenever it is operated less
than 5 days per week, with three or
more intermediate stops, or in one di-
rection only between the two places;

(2) Reduce passenger air transpor-
tation so that any eligible place re-
ceives less than the level of essential
air service determined by DOT;

(3) Terminate or suspend all pas-
senger air transportation that it is pro-
viding to any eligible place in the
United States for which DOT has not
issued an essential air service deter-
mination under either § 325.5 or § 325.7
of this chapter, when that termination
or suspension will leave only one cer-
tificated carrier serving that place.
Service shall be considered to be termi-
nated or suspended whenever it is oper-
ated less than 5 days per week, with
three or more intermediate stops, or in
one direction only between the two
places;

(4) Reduce passenger air transpor-
tation to any eligible place in Alaska
for which DOT has not determined the
level of essential air service so that the
service between that place and every
other place served by a certificated
carrier is either:

(i) Less than two round trip flights
per week, or
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(ii) Less than the average weekly
number of round trip flights actually
provided during calendar year 1976, or

(iii) Less than the number of flights
specified under an agreement between
DOT and the State of Alaska; or

(5) Terminate, suspend, or reduce
passenger air transportation at an eli-
gible place for which DOT has issued,
or is required to issue, an essential air
service determination under section
41731 or section 41733 of the Statute so
that the total available seats of all the
carriers linking that place to FAA-des-
ignated hubs will be reduced by 33 per-
cent or more during a 90-day period.
Service to a hub shall be considered to
be terminated or suspended whenever
it is operated less than 5 days per
week, with three or more intermediate
stops, or in one direction only between
two places.

(b) [Reserved]
(c) Uncertificated carriers. The notice

described in §323.4(a) shall be filed by
any uncertificated carrier that intends
to terminate, suspend, or reduce:

(1) Air transportation so that any eli-
gible place receives less than the level
of essential air service determined by
the DOT;

(2) Passenger air transportation to
any eligible place for which DOT has
not determined the level of essential
air service, other than a place in Alas-
ka, so that there is no FAA-designated
hub from which the place receives at
least two round trip flights per day, 5
days per week; or

(3) Passenger air transportation to
any eligible place in Alaska, for which
DOT has not determined the level of es-
sential air service, so that the service
between that place and every other
place served by a certificated carrier is
either:

(i) Less than two round trip flights
per week, or

(ii) Less than the average number of
weekly round trip flights actually pro-
vided during calendar year 1976, or

(iii) Less than the number of flights
specified under an agreement between
DOT and the State of Alaska.

(d) For the purpose of this section, in
ascertaining the level of air transpor-
tation being provided to a place or be-
tween two places, air transportation
that has been the subject of a notice

filed under this section shall be consid-
ered not in operation for the duration
of the notice period.

(e) If a certificated carrier was, be-
fore October 24, 1978, granted authority
to suspend air transportation, and that
authority ends on a stated date, the
carrier shall comply with the require-
ments of this part before continuing
the suspension beyond that date.

(f) If a certificated carrier was, before
October 24, 1978, granted authority to
terminate or suspend air transpor-
tation, but has not suspended service,
the carrier shall comply with the re-
quirements of this part before termi-
nating or suspending service.

[Docket No. 82, 50 FR 2430, Jan. 16, 1985, as
amended by Doc. No. OST-96-1269, 61 FR
19165, 19166, May 1, 1996]

§ 323.4 Contents of notices.

(a) The notice required under § 323.3
(a) and (c) shall contain:

(1) Identification of the carrier, in-
cluding address and telephone number.

(2) Statement whether the carrier is
a certificated carrier or an
uncertificated carrier.

(3) Names of all other air carriers
serving the point at the time of filing.

(4) Description of the service to be
terminated, suspended, or reduced, in-
cluding:

(i) Arrival and departure times at the
affected points of the flights to be dis-
continued,

(ii) Aircraft type used,
(iii) Routes of the flights to be dis-

continued, and a statement of which
routes, if any, will be left without non-
stop or single-plane service from a cer-
tificated carrier by the intended
change, and

(iv) Date of intended termination,
suspension, or reduction of service.

(5) A statement whether DOT has de-
termined the level of essential air serv-
ice for the point, and

(i) If such a determination has been
made, a statement whether the in-
tended termination, suspension, or re-
duction will reduce air transportation
to the place below the essential level;
or

(ii) If such a determination has not
been made, and the place is an eligible
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place, a statement whether the in-
tended termination, suspension, or re-
duction reasonably appears to deprive
the place of essential air service, and
an explanation.

(6) If the place is an eligible place,
the calendar date when objections are
due under § 323.10.

(7) Proof of service upon all persons
specified in § 323.7(a). The proof of serv-
ice shall include the names of all car-
riers served and the names and address-
es of all other persons served.

(b) [Reserved]
(c) DOT may require any carrier fil-

ing notice to supply additional infor-
mation.

(Approved by the Office of Management and
Budget under control number 3024–0030)

[Docket No. 82, 50 FR 2430, Jan. 16, 1985, as
amended by Doc. No. OST-96-1269, 61 FR
19165, 19166, May 1, 1996]

§ 323.5 Time for filing notices.
(a) Except as specified by paragraph

(b) of this section, a notice required by
§ 323.3 shall be filed at least:

(1) 90 days before the intended termi-
nation, suspension, or reduction, if it is
filed by a certificated carrier or by an
uncertificated carrier receiving com-
pensation under 49 U.S.C. 41731-41742 for
service to the place;

(2) 30 days before the intended termi-
nation, suspension, or reduction, if it is
filed by an uncertificated carrier not
receiving compensation under section
419 of the Act for service to the place.

(b) The notice required by §323.3(a)(3)
shall be filed at least 30 days, and the
notice required by § 323.3(a)(1) shall be
filed at least 60 days, before the in-
tended termination or suspension.

[Docket No. 82, 50 FR 2430, Jan. 16, 1985, as
amended by Doc. No. OST-96-1269, 61 FR
19165, 19166, May 1, 1996]

§ 323.6 General requirements for no-
tices.

(a) Each notice filed under this part
shall, unless otherwise specified, con-
form to the procedural rules of general
applicability in subpart A of part 302 of
this chapter.

(b) Each notice filed under this part
shall be titled to indicate the place(s)
involved, and to indicate whether it is
a 30-, 60-, or 90-day notice and whether

it involves a termination, a suspension,
or a reduction of air transportation.

[Docket No. 82, 50 FR 2430, Jan. 16, 1985, as
amended by Doc. No. OST-96-1269, 61 FR
19166, May 1, 1996]

§ 323.7 Service of notices.

(a) A copy of each notice required by
§ 323.3 shall be served upon:

(1) The chief executive of the prin-
cipal city or other unit of local govern-
ment at the affected place. The prin-
cipal city is the one named, or pre-
viously named, in the section 41102 cer-
tificate by virtue of which the place
qualifies as an eligible place. For
places in Alaska or Hawaii that are
designated as eligible places without
having been listed on a section 41102
certificate, the principal city is the
most populous municipality at the
place.

(2) [Reserved]
(3) The State agency with jurisdic-

tion over transportation by air in the
State containing any community re-
quired to be served under paragraph
(a)(1) of this section. If there is no such
State agency, the notice shall be sent
to the governor of that State.

(4) The manager of, or other indi-
vidual with direct supervision over and
responsibility for, the airport at any
community required to be served under
paragraph (a)(1) of this section.

(5) The Postmaster General (marked
for the attention of the Assistant Gen-
eral Counsel, Transportation), if the
carrier filing the notice is authorized
to transport United States mail to or
from any community required to be
served under paragraph (a)(1) of this
section.

(6) Each air carrier providing sched-
uled service to a non–hub or FAA–des-
ignated small hub that is directly af-
fected by the notice.

(7) The DOT Regional Office for the
region in which the affected point is lo-
cated.

(8) Any other person designated by
DOT.

(b) [Reserved]
(c) Local communities, State agen-

cies, and airport managers shall be
served personally or by registered or
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certificated mail. All other persons
may be served by ordinary mail.

[Docket No. 82, 50 FR 2430, Jan. 16, 1985, as
amended by Doc. No. OST-96-1269, 61 FR
19166, May 1, 1996]

§ 323.8 Exemptions.

Carriers are exempted from para-
graphs (a)(1), (a)(3), and (a)(5) of § 323.3
to the extent that those provisions re-
quire them to file a notice when termi-
nating or suspending the domestic leg
of an international flight (fill-up serv-
ice).

[Doc. No. OST-96-1269, 61 FR 19166, May 1,
1996]

§ 323.9 Objections to notices.

(a) Any person may file an objection
requesting DOT to prohibit any termi-
nation, suspension, or reduction of air
transportation to an eligible place that
is the subject of a notice filed under
this part.

(b) Objections shall contain:
(1) Identification of the objector, in-

cluding address and telephone number.
(2) A statement of DOT action re-

quested.
(3) The schedules, routes, carriers,

and aircraft types for all air transpor-
tation to the affected place other than
that proposed to be terminated, sus-
pended, or reduced.

(4) A suggested reasonable level of es-
sential air service to the affected place.

(5) [Reserved]
(6) A justification of the suggested

level of essential air service.
(7) Proof of service on the carrier fil-

ing the notice objected to, on all air-
port managers and State and local gov-
ernments on whom the notice was
filed, and any other person designated
by DOT. The proof of service shall in-
clude the names of all carriers served
and the names and addresses of all
other persons served.

(c) Objectors are strongly urged to
include in their objections facts to sup-
port the suggested level of essential air
service (e.g., traffic and enplanement
data, other market studies, facts de-

scriptive of the place’s isolation or de-
pendence on air transportation).

(Approved by the Office of Management and
Budget under control number 3024–0030)

[Docket No. 82, 50 FR 2430, Jan. 16, 1985, as
amended by Doc. No. OST-96-1269, 61 FR
19165, 19166, May 1, 1996]

§ 323.10 Time for filing objections.
(a) Objections shall be filed not later

than:
(1) 12 days from the date of filing of

a 30-day notice;
(2) 15 days from the date of filing of

a 60-day notice; or
(3) 20 days from the date of filing of

a 90-day notice.
(b) The Department may accept late-

filed objections, upon motion, for good
cause shown.

(c) Whenever a notice has been filed
earlier than required under § 323.5, the
Department may extend the time for
filing an objection to that notice.

§ 323.11 Answers to objections.
(a) Any person may file an answer to

an objection filed under this part.
(b) An answer must be filed not later

than 7 business days after the filing of
the objection to which it responds.
Late-filed answers may be allowed, and
extensions of filing time granted, by
the Department for the same reasons
as for objections.

(c) An answer may contain the same
type of facts and discussion permitted
for objections under this part, and
must contain:

(1) Proof of service on the objector,
on all persons on whom the objection
was required to be served, and on any
other person designated by the Depart-
ment. The proof of service shall include
the names and addresses of all persons
served.

(2) Identification of the answering
party, including address and telephone
number.

(Approved by the Office of Management and
Budget under control number 3024–0030)

§ 323.12 General requirements for ob-
jections and answers.

(a) Each objection and answer filed
under this part shall, unless otherwise
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specified, conform to the procedural
rules of general applicability in sub-
part A of part 302 of this chapter.

(b) Each objection shall be titled
‘‘Objection to Termination, Suspen-
sion, or Reduction of Air Service,’’ and
shall identify the notice to which it re-
sponds. Each answer shall be titled
‘‘Answer to Objection to Termination,
Suspension, or Reduction of Air Serv-
ice,’’ and shall identify the objection to
which it responds.

§ 323.13 DOT actions.
(a) If an objection has been filed

under this part, DOT will dispose of the
objection by order.

(b) If no objection has been filed
within the time allowed by § 323.10(a),
DOT may:

(1) By order prohibit a termination,
suspension, or reduction that reason-
ably appears to deprive any eligible
place of essential air transportation;

(2) Issue a notice or a final order that
it will take no action on a notice filed
under § 323.3; or

(3) Take no action.

[Docket No. 82, 50 FR 2430, Jan. 16, 1985, as
amended by Doc. No. OST-96-1269, 61 FR
19166, May 1, 1996]

§ 323.14 Temporary suspension author-
ity for involuntary interruption of
service.

(a) Any air carrier may temporarily
suspend service without filing a notice
under § 323.3 for any interruption of
service that the carrier cannot reason-
ably be expected to foresee or control,
such as rules, standards, or other ac-
tion, or inaction, of the Administrator
of the Federal Aviation Administration
or of a foreign government, emergency
measures, strikes, weather conditions,
construction work on airports, or dis-
asters. However, the provisions of this
paragraph shall apply to interruptions
due to airport inadequacies only if the
carrier is unable to serve the place
through any airport convenient to the
place with the type of equipment last
regularly used to serve the place.

(b) In the case of an interruption of
service caused by a strike, the carrier
shall give immediate notice of the
interruption to DOT. Suspension au-

thority under this section due to a
strike shall expire 90 days after em-
ployees return to work.

(c) If service to a place is interrupted
for more than 3 consecutive days for
reasons beyond the carrier’s control
other than a strike, the holder shall
give notice to DOT within 3 days fol-
lowing the date of first interruption,
setting forth the date of first interrup-
tion and a full statement of the reasons
for the interruption.

(d) The notice required by paragraph
(b) or (c) of this section shall be
marked for the attention of the Direc-
tor, Office of Aviation Analysis.

(Approved by the Office of Management and
Budget under control number 3024–0030)

[Docket No. 82, 50 FR 2430, Jan. 16, 1985, as
amended by Doc. No. OST-96-1269, 61 FR
19166, May 1, 1996]

§ 323.15 Report to be filed after
strikes.

(a) Within 15 days following resump-
tion of service after a strike, an air
carrier shall file a report with DOT
containing a list of all flights that
were canceled, the date they were can-
celed, and the date service was re-
sumed.

(b) The report shall be marked for
the attention of the Director, Office of
Aviation Analysis.

(Approved by the Office of Management and
Budget under control number 3024–0030)

[Docket No. 82, 50 FR 2430, Jan. 16, 1985, as
amended by Doc. No. OST-96-1269, 61 FR
19166, May 1, 1996]

§ 323.16 Listings in schedule publica-
tions.

Each air carrier filing a notice under
§ 323.3 (a)(2), (a)(4), (a)(5), or (c) shall
continue to list the affected flights in
all generally-distributed schedule pub-
lications in which the flight was listed
before the notice. The listings shall
continue until DOT permits the flights
to be discontinued. The listings may
include a notice stating that the
flights are ‘‘to be discontinued as of
(date) subject to government ap-
proval.’’
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§ 323.17 Delays in discontinuing serv-
ice.

If transportation that is the subject
of a notice under this part is not dis-
continued within 90 days of the in-
tended date stated in the notice, a new
notice must be filed before the service
may be discontinued. However, if DOT
requires the carrier to provide service
beyond the stated date, the carrier
need not file a new notice if it discon-
tinues the service within 90 days after
DOT permits it to do so.

§ 323.18 Carriers’ obligations when ter-
minating, suspending, or reducing
air service.

Any air carrier that terminates, sus-
pends, or reduces air service, whether
or not subject to the notice require-
ments of this part, shall make reason-
able efforts to contact all passengers
holding reservations on the affected
flights to inform them of the flights’
cancellation.

§ 323.19 Withdrawal notice by exemp-
tion carriers in certain limited-
entry markets.

As a condition on the exemption, an
air carrier operating under exemption
authority in an international market
which is the subject of a carrier selec-
tion proceeding shall file a notice with
the Department at least ninety days
before it terminates service in that
market. Once such a notice has been
filed, the carrier may not terminate
service in that market during the no-
tice period unless the air carrier cho-
sen in the selection proceeding enters
the market and the Department grants
the operating carrier permission to do
so. The Department may allow earlier
termination for good cause when in the
public interest.

[Doc. No. 43403, 51 FR 43188, Dec. 1, 1986]

PART 325—ESSENTIAL AIR SERVICE
PROCEDURES

Sec.
325.1 Purpose.
325.2 Applicability.
325.3 Definitions.
325.4 State and local participation.
325.5 Determinations and designations.
325.6 Periodic reviews.
325.7–325.9 [Reserved]

325.10 Modification of the designated level
of essential air service.

325.11 Form of documents.
325.12 Service of documents.
325.13 Environmental evaluations and en-

ergy information not required.
325.14 Conformity with subpart A of part

302.

AUTHORITY: 49 U.S.C. Chapters 401, 417.

SOURCE: Docket No. 82, 50 FR 2434, Jan. 16,
1985, unless otherwise noted.

§ 325.1 Purpose.
The purpose of this part is to estab-

lish procedures to be followed in desig-
nating eligible points and in deter-
mining essential air transportation
levels for eligible points, and in the ap-
peals and periodic reviews of these de-
terminations, under section 419 of the
Act.

§ 325.2 Applicability.
This part applies to essential air

service determinations for commu-
nities designated as eligible under sec-
tion 419(a) of the Act and to eligible
point designations and essential air
service determinations for commu-
nities that qualify under section 419(b)
of the Act. It applies to the gathering
of data by the Department, and to the
participation of State, local, and other
officials and other interested persons
in the designation and determination
processes.

NOTE: Criteria for designating eligible
points under section 419(b) are contained in
part 270 of this chapter. Guidelines for decid-
ing essential air service levels are contained
in part 398 of this chapter.

§ 325.3 Definitions.
As used in this part, eligible point

means:
(a) Any point in the United States,

the District of Columbia, and the sev-
eral territories and possessions of the
United States to which any direct air
carrier was authorized, under a certifi-
cate issued by CAB under section 401 of
the Act, to provide air service on Octo-
ber 24, 1978, whether or not such service
was actually provided;

(b) Any point in the United States
and the several territories and posses-
sions of the United States that was de-
leted from a section 401 certificate be-
tween July 1, 1968 and October 24, 1978,
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